
[image: image1]

July 2011

People with Disability Briefing Paper: 
Grand Western Lodge Case
Overview
Over the past fortnight there has been substantial media coverage by journalist Adele Horin in the Sydney Morning Herald which sheds light on allegations of violence, abuse and exploitation against residents of a licensed boarding house, known as Grand Western Lodge, located in Millthorpe, NSW. 
These articles also raised serious questions on the effectiveness of multiple government agencies in addressing allegations of violence and abuse. People with Disability Australia (PWD), as an organisation funded to provide advocacy services to people with disability living in licensed boarding houses in NSW, have been extremely active in advocacy on these issues, and for the rights of the residents to live lives free from abuse and exploitation.

PWD is urging supporters to help us raise the awareness of our politicians to the rights of people with disability to:

•
be free from exploitation, violence and abuse, 

•
have equal recognition before the law, 

•
gain access to justice, and 

•
receive housing and support which promotes their wellbeing, independence and inclusion.
These are all crucial for the immediate future of the residents of Grand Western Lodge as well as all people with disability and their families.
The Issue

Reports from former staff members, ex and current residents, and families allege that people with disability at Grand Western Lodge have frequently experienced beatings, over medication, sexual assault, harsh punishment, prolonged segregation, solitary confinement and financial exploitation. 

Such allegations were also made, corroborating earlier reports, during the recent Guardianship hearings held for thirteen of the current residents. Yet while these allegations clearly question whether Grand Western Lodge is a fundamentally unsafe environment, only two people were taken from these hearings to the safety and support of alternative accommodation. All of the others returned to the boarding house, with only one other person to date leaving since these hearings took place.

PWD remains concerned that a large number of vulnerable people with disability continue to remain at foreseeable risk of harm as they continue to live at Grand Western Lodge.
Background: PWD & Boarding House Advocacy
PWD is national cross disability human rights and advocacy organisation, of and for people with disability. Founded in 1981, the International Year of Disabled Persons, PWD seeks to provide people with disability with a voice of our own. PWD receives both Commonwealth and State government funding.

PWD is also specifically funded by the NSW Government to provide targeted individual and group advocacy to people with disability who are residing in licensed boarding houses (such as Grand Western Lodge) under the Boarding House Reform Program. PWD has been funded to provide this service by the Department of Family and Community Services, Ageing Disability and Homecare (ADHC) since 2002. 

The information and advocacy support provided through this program is intended to enable people with disability to increase the control they have over their lives through the representation of their interests and views. 

Detailed information about PWD and our activities can be accessed via our website: www.pwd.org.au 
Background: Licensed Boarding Houses
A licensed boarding house (also sometimes called Licensed Residential Centres or LRC’s) is any home or residential setting which is licensed under the Youth and Community Services Act 1973 (YACS Act) to accommodate two or more people with disability, who require supervision or social habilitation, and who are not each related to one another. 
There are currently 30 licensed boarding houses in NSW, operated by 19 individual Licensee’s. Just over 650 people with disability live in licensed boarding houses in NSW. Most boarding houses are run on a private for profit basis.
In relation to boarding houses, ADHC is responsible for:

· granting licences to operate a licensed boarding house; 

· monitoring the standards of these facilities and that the health, comfort, safety and proper care of the people with disability living there is met;

· taking action to ensure the licensee or licensed manager remedy any breaches of the YACS Act, licence conditions or regulations stipulated by the Youth and Community Services Regulation 2010 (Regulation);

· suspending or revoking a licence;

· prosecution of the licensee or licensed manager of offences, such as non-compliance with conditions or regulations applicable to them.

People with disability living in licensed boarding houses can, and do, have a range of disabilities and support needs including people with psycho-social disability, developmental and intellectual disability; alcohol related brain injury; acquired brain injury; physical disability; aged related disability or a combination of these disabilities. 

There are no guidelines as to the meaning of ‘supervision or social habilitation’ as it is referred to in the YACS Act. However Article 26 of the UN Convention of the Rights of Persons with Disabilities - Habilitation and rehabilitation - provides some further assistance in understanding these terms 

For example, in the context of a person with disability living in a licensed boarding house supervision and social habilitation may mean the person requires assistance with, or provision of:

· support to manage personal care needs;

· meals, including meals that accommodate any special dietary requirements of the person;

· facilitated opportunities to participate in activities in the community;

· support to administer and/or manage medication or to seek and access medical (including mental health) and dental treatment as is necessary in a timely manner;

· assistance in accessing any health services that the person requires or wishes to access;

· support to independently operate his or her bank account and manage his or her financial affairs;

· support in arranging for such assistance (if required) to operate a bank account or manage their affairs including support in making an application to the Guardianship Tribunal for a financial management order where necessary;

· information on support services, advocacy services or other service or information providers such as legal service providers and disability rights and support organisations;

· assistance in accessing those services whether the service provider consults with the resident at the licensed premises or any other place outside of the licensed premises.
Background: Grand Western Lodge Case:

Grand Western Lodge consists of two separately licensed boarding houses for persons with disability located in Millthorpe, NSW. The Licensee of these premises is AVIBIN PTY LTD; the licensed Manager is Mr Adrian Powell. The combined licensed capacity of Grand Western Lodge is 48 people.
PWD has been making attempts to provide advocacy information and support to residents of Grand Western Lodge since 2002 with limited success on account of an inability to access to the premises when visits were unannounced; residents not being available when visits were notified in advance; and/or an inability to make prior appointments. During one attempted visit in mid-2010 PWD staff members were threatened with legal action by the proprietor/licensed manager if it continued to try to access residents to inform them about their rights to access independent advocacy and the operations of our services. 

PWD has been undertaking sustained advocacy on account of very serious allegations of violence, abuse and exploitation made to us for the past 2 years. This advocacy includes making repeated representation of our concerns, and requests for action to ensure the safety and welfare of the Grand Western Lodge residents in light of the allegations. Representation has been made to:

· ADHC’s Director General and representatives in the Western Region;

· the Minister for Disability Services both prior to and since the NSW change of government;

· the Shadow Minister for Disability Services prior to the NSW change of Government;

· the NSW Ombudsman; 
· the NSW Police; 
· the NSW Guardianship Tribunal; and

· the Australian Human Rights Commission.

PWD Action to date:

	Current Situation
	Our concern
	PWD’s Call for Action

	ADHC has recently completed a Full Service Review of Grand Western Lodge’s licensee and licensed manager’s compliance to the YACS Act, licence conditions and regulations. ADHC state this review has taken into account PWD’s concerns and those raised by other stakeholders. 
	Substantial information has been provided to ADHC by a range of stakeholders which raise serious questions around the mistreatment and abuse of residents. Reports of alleged violence, abuse and exploitation were made during the recent Guardianship hearings held for thirteen of the current residents to which ADHC was a party. PWD is aware that information detailing allegations of abuse were provided to ADHC as long ago as 2001. 

The SMH article (Disturbing tales from behind closed doors, 16 July 2011) notes the ADHC full service review identified “37 high level breaches of the licence that place the immediate health, comfort, safety and proper care of residents at risk”, but did not find residents had been abused or neglected.

Yet to date, ADHC have not commenced proceedings to either prosecute the licensee or licensed manager under the YACS Act or to suspend or revoke the licence. Both actions are available to them under provisions of the YACS Act. PWD believes that, on balance, there is sufficient evidence to warrant these actions. 
	That the Minister immediately commences the process to revoke the licenses to operate Grand Western Lodge. 


	ADHC has been undertaking regular monitoring visits of Grand Western Lodge to determine compliance with the YACS Act, licence conditions and regulations. 

ADHC officers have experienced repeated obstructions to its monitoring and have commenced a prosecution under Section 25 of the YACS Act which states it is an offence to:

· refuse or fail to admit an officer exercising their power of entry under the ACT; or
· wilfully obstruct or delay an officer exercising their right to ensure compliance with the licensing requirements.
	If ADHC is unable to undertake its monitoring of Grand Western Lodge to determine compliance with the YACS Act, licence conditions and regulations, as it cannot enter or inspect all parts of the licensed premises or speak with residents freely, how can it appropriately execute its functions and in turn ensure the health, comfort, safety and proper care of people with disability residing there?

Legal processes commenced by ADHC to address these issues of obstruction are likely to take months to resolve. 

Adequate measures must be taken in the meantime to ensure the protection of these vulnerable adults.
	That the Minister undertakes all necessary actions to fulfill his duty of care to these residents including the immediate relocation of all residents with disability to safe housing in the community with appropriate individualised support. 


	ADHC has made 13 successful applications to the NSW Guardianship Tribunal for the appointment of the Public Guardian and financial manager, where one was not already appointed. 

Action is being taken by the Public Guardian and Protective Commissioner to make decisions relating to their functions.
	Whilst the Public Guardian was appointed for these 13 people, no coercive powers where provided to the Public Guardian to remove these people to alternative housing and support. Only two people willingly left these hearings to the safety and support of alternative accommodation. All of the others returned to the boarding house, with only one other person to date leaving since these hearings took place.

PWD is highly concerned that whilst these people remain in the primary care of Grand Western Lodge they may be subject to undue influences which will reinforce their decision to remain at Grand Western Lodge. 

Furthermore, serious questions remain about the capacity of a large number of the remaining residents, to make informed decisions in their own best interests about their housing, support, and health needs.
	

	NSW Ombudsman has completed its third investigation in nine years of ADHC’s conduct in licensing and monitoring with regard to Grand Western Lodge. 


	The SMH article (Disturbing tales from behind closed doors, 16 July 2011) notes that the draft findings of the recent Ombudsman investigation raises questions of ‘serious maladministration’ by ADHC for its failure to investigate longstanding issues and serious complaints about the Grand Western Lodge.
The Special Report to Parliament issued by the Ombudsman in 2006, following the Ombudsman’s second investigation into similar issues outlines findings that highlight serious problems with the way boarding houses are licensed and monitored in NSW. Some of these problems relate to a failure by particular regions (including the Western Region where Grand Western Lodge is located) within ADHC to properly carry out their monitoring responsibilities. It also noted that even when monitoring has occurred in accordance with ADHC’s requirements, there were limitations in the monitoring system because of uncertainty as to whether certain standards can be legally enforced.

Last year as part of its reform agenda the NSW government introduced new regulations on the obligations of operators of licensed boarding houses. Yet this case provides little evidence that these have had a positive effect in improving standards for the health, safety and welfare of residents at Grand Western Lodge. Again, PWD argues, this case provides direct evidence of the limitations of these regulations particularly around protection and response to violence and abuse, complaint processes, retribution and access to funded support services such as advocacy.
PWD is concerned that the key findings and recommendations of this latest Ombudsman report have not been made public.  PWD believes that by leaving this important report confidential between the Ombudsman, the Minister for Disability Services and ADHC, any external advocacy will be hampered. It will also ensure the accountability of ADHC’s response remains out of the public domain, where we strongly believe it belongs. This is highly concerning given ADHC’s track record and performance to address previous recommendations made by the NSW Ombudsman in this area of administration.
	The public release of the recent NSW Ombudsman’s report that highlights the failures of the ADHC to properly monitor the welfare of the boarding house residents.

	Both ADHC and the NSW Police have received allegations of violence, abuse and exploitation to residents of Grand Western Lodge.
ADHC states that it continues to cooperate fully with the NSW Police regarding its investigations into abuse allegations at Grand Western Lodge. That it will report or support residents to report any allegations of a criminal nature to the Police for their consideration and action.

The NSW Police state there is an ‘open investigation’. 
	PWD believes that there has been gross discrimination to residents past and present on account of the alleged crimes against them not having been as thoroughly investigated as they would have been, had the same alleged crimes been committed against people without disability.
We have serious concerns that these peoples human rights to freedom from exploitation, violence and abuse, equal recognition before the law, and access to justice have not been respected, protected or fulfilled.

	NSW Police to employ a special investigation task force to conduct comprehensive investigations of all allegations concerning Grand Western Lodge. 

Compensation be awarded to the current and past residents of Grand Western Lodge for the way the NSW Government and its departments have failed to facilitate their access to justice and the right to a safe environment in which to live

	The NSW Government has promised legislative review of the Youth and Community Services Act 1973 for the past 12 years. 
An Interdepartmental Committee on the Reform of Shared Private Residential Services (IDC) was established by in mid-2008 to explore an overarching, centrally administered regulatory framework which would cover accommodation and standards, and occupancy protection, balancing these with financial viability issues to ensure the ongoing availability of board house style accommodation.

In 2010, the NSW Government introduced the Youth and Community Services Regulation 2010 to address concerns held about the legal enforceability of licence conditions.
The findings and outcome of consultations held in late 2010 and earlier 2011 have not been publically released.
	PWD strongly believes that residents in licensed boarding houses currently face numerous human rights violations, largely due to the out-dated legislative, policy and practice framework that governs the operation of licensed boarding houses. PWD has been actively advocating for strong sector reform for many years.  
As mentioned above despite the introduction of new regulations on the obligations of operators of licensed boarding houses little appears to have changed for the better for people with disability living in licensed boarding houses. PWD believes this case provides little evidence that these have had a positive effect in improving standards for the health, safety and welfare of residents at Grand Western Lodge. To the contrary this case provides direct evidence of the limitations of these regulations particularly around protection and response to violence and abuse, complaint processes, retribution and access to funded support services such as advocacy.
Strong sector leadership from agencies such as Tenants NSW, endorsed by many other stakeholders, including PWD, outlines a four-point plan for reforming the marginal rental sector (which includes the boarding house sector):
1. Law reform to create ‘occupancy agreements’.
2. Measures for more viable boarding houses.
3. Services to promote social inclusion.
4. Appropriate housing and support for people with disability.

For more information go to www.tenants.org.au  - Policy Paper: Reforming marginal renting. 
	Immediate action of the long promised boarding house sector reform, including the closure of all remaining licensed boarding houses

	International and national research provides evidence of the over-representation of people with disability, particularly children and women with disability, as victims of violence, abuse and neglect. 

Often, violence, abuse and neglect are dealt within the disability service system as service and policy reform issues, rather than as criminal and social protection issues that underpin protections afforded to the general community. 


	In 2009, PWD and the Disability Studies and Research Centre (DSARC) produced a report Rights denied: Towards a national policy agenda about abuse, neglect and exploitation of persons with cognitive impairment.   This report provides a number of recommendations for law and administrative reform to address the protection of people with cognitive disability from violence, abuse and neglect.

In 2010, PWD conducted research into the prevalence of domestic violence in licensed boarding houses in NSW. The report, Accommodating Violence also provides recommendations for legislative and administrative reform to increase protections from violence, abuse and neglect of people with disability living in licensed boarding houses.

People with disability nationally require a whole of government framework that will reform legislation, administration and policy in order to address the violence, abuse and neglect of people with disability. The situation facing residents of Grand Western Lodge direct evidence of this need.

ADHC could take a lead on this much needed policy reform.

For copies of the reports mentioned above refer to www.pwd.org.au 
	Action to develop a ‘vulnerable adults’ protection framework’ which outlines action for administrative and legislative reform to increase the protection of people with disability from violence, abuse and neglect.


	The principal legislation providing for service user complaints about specialist disability services that are provided, funded, or licensed by the NSW Government is the Community Services (Complaints, Reviews and Monitoring) Act, 1993.  This legislation was originally administered by an independent Community Services Commission, but is now administered by the NSW Ombudsman.

These legal and institutional arrangements have a number of important strengths, among them a wide range of complaint, review and monitoring functions, and compulsory powers conferred by the legislation, and the status of the Ombudsman’s office.
	PWD has previously expressed its concerns around a number of key structural weaknesses in these arrangements, some of which are outlined in the PWD and the Disability Studies and Research Centre (DSARC) report Rights denied: Towards a national policy agenda about abuse, neglect and exploitation of persons with cognitive impairment.  

In spite of its clearer functions and stronger powers, PWD remains concerned that the NSW Ombudsman has not been able to achieve the same level of structural reform within the disability service sector in NSW as its predecessor.  In his own annual and other periodic reports, and in the few special reports that the Ombudsman has published, the Ombudsman himself persistently laments that his recommendations are frequently ignored altogether, or are given inadequate attention and priority by relevant agencies.
PWD strongly argues ADHC’s progress to address recommendations made by the Ombudsman in relation to licensed boarding houses, and the fact that the Ombudsman has just completed its third review in nine years, demonstrates our concern for the effectiveness of the NSW Ombudsman to influence ADHC’s administration in this area. The Grand Western Lodge case is again direct evidence of this.
	Establishment of an office of the Disability Services Commissioner, independent of government but with powers of investigation and expertise in complaint handling, with the responsibility of monitoring service provision and the implementation of policy initiatives against the NSW Disability Standards, the Disability Services Act and United Nations Convention of the Rights of Persons with Disability (UN CRPD). 




Who to write to:
For issues relating to:

· immediate action for people with disability living in Grand Western Lodge;
· boarding house sector reform;

· establishment of a Disability Services Commissioner;
· action ‘vulnerable adults’ protection framework’ 

· public release of the recent NSW Ombudsman’s report that highlights the failures of the ADHC to properly monitor the welfare of the boarding house residents.


Mr Andrew Constance, MP

Minister for Disability Services 

Level 34 Governor Macquarie Tower
1 Farrer Place
SYDNEY NSW 2000

P (02) 9228 5263 

F (02) 9228 5500

E office@constance.minister.nsw.gov.au

Mrs Barbara Perry, MP

Shadow Minister for Disability Services
54-58 Amy Street
REGENTS PARK NSW 2143 

P (02) 9644 6972 

F (02) 9644 8290 

E auburn@parliament.nsw.gov.au



The Hon. Jan Barham, MLC
Parliament House
Macquarie Street
Sydney NSW 2000 

P (02) 9230 2603 

F (02) 9230 2766 

E jan.barham@parliament.nsw.gov.au
Mr Bruce Barbour 

NSW Ombudsman

Level 24

580 George St

Sydney NSW 2000

P (02) 9286 1000 

F (02) 9283 2911 

For issues relating to:
· NSW Police employing a special investigation task force 

The Hon. Michael Gallacher, MLC

Minister for Police and Emergency Services
Level 33 Governor Macquarie Tower
1 Farrer Place
Sydney NSW 2000 

P (02) 9228 5257 

F (02) 9228 5724 

E office@gallacher.minister.nsw.gov.au
Mr Nathan Rees, MP
Shadow Minister for Police

166 Best Road
SEVEN HILLS NSW 2147 

P (02) 9831 8022 

F (02) 9831 8044 

E toongabbie@parliament.nsw.gov.au
Thank you for your support and consideration of these important issues.
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