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Proposed Merger of the Public Trustee NSW and

the Office of the Protective Commissioner
Executive Summary

Issue:

· Among its mini-budget initiatives delivered on 11 November 2008, the NSW Government announced an intention to ‘merge Public Trustee NSW and the Office of the Protective Commissioner.’  

· The savings resulting from this measure are estimated to be $100,000.00 per annum each year from 08/09 to 11/12.

· Legislative amendments are to be in place for the merger to take effect from 1 July 09.  A committee has been established to identify the necessary legislative amendments, and plan for the merger.  

Our concerns:

· The proposed merger has been initiated without consultation with key stakeholder groups within government or outside it.  

· The legislative and institutional arrangement for supported financial management for persons with decision-making disability is an area of government that requires urgent and comprehensive reform.  The merger proposal does not take forward the necessary reforms in any respect.

· The Protected Estates Act 1983, in particular, is in urgent need of modernisation.  Key provisions of the Act are in explicit violation of Article 12 Equal recognition before the law of the United Nations Convention on the Rights of Persons with Disabilities (CRPD), which has recently been ratified by the Australian Government.  

· Various proposals for the reform of the Protected Estates Act 1983 and for the reform and enhancement of institutional arrangements for guardianship and financial management, and for public advocacy for persons with decision-making disability, have been advanced to government by its own agencies and by stakeholder groups over at least the last 10 years, but these proposals have not been acted upon. 

· Historically, the Office of the Protective Commissioner (OPC) has been funded by levying fees and charges on persons under financial management.  These fees and charges are levied as a percentage of the value of investment assets, are commercially 
competitive, are capped at $50,000.00 per annum, and are partly tax deductible.  However, over 50% of persons under financial management do not have sufficient funds 

to pay on a fee for service basis.  They are persons on low incomes.  The only source of income for many in this group is a pension or benefit.  Consequently, services to this group of people have to be ‘cross-subsidised’ from the fees and charges levied on asset rich clients.  On the basis of this funding model, the only way to improve financial management services to asset poor clients is to charge asset rich clients more.  

· Asset rich clients obviously can’t be expected to pay more than a commercially accepted rate for their financial management services and there are very good reasons, in some instances, why they should be charged less than commercial rates.

· Asset poor clients currently receive inadequate financial management services from OPC.  Few, if any, have individualised financial plans and budgets specifically tailored to their lifestyle needs and aspirations.  Few clients have regular direct personal contact with OPC staff, and in these circumstances it is impossible for OPC to really know if the person’s assets are being used for their benefit.

· In 2003, the Independent Pricing and Regulatory Tribunal (IPART) recommended substantial public funding of core OPC services to clients on very limited incomes.  In 2003 Treasury provided $9million to fund this aspect of service delivery.  This funding was supposed to provide the basis for significant improvements to client services.

· However, without any rationale, this funding has been progressively withdrawn since 04/05.  In the current financial year it has been reduced to $2.825million. It appears likely to be cut further in the next year.   In effect, the situation has reverted to the previous inappropriate cross-subsidisation of client fees.  There is no longer the potential to improve client services to asset poor clients.

· In 2008, the IPART conducted another inquiry into OPC client fees and charges.  This report has been completed and was provided to the Attorney General at the end of September 08.  It has not yet been publicly released. 

· Although not actually known, it is understood that the IPART Report has recommended an immediate return to treasury funding for OPC’s functions in relation to persons with disability on limited income, at an estimated additional $7/8million on top of current year funding, and the cessation of the progressive reduction in Treasury funding to the OPC.  

· This may help explain why the merger of the OPC and Public Trustee NSW (PT) has been included in the mini budget when the projected savings of this initiative are only $100,000.00.   It raises a concern that the merger is intended to achieve a funding arrangement for the OPC and PT that is based on a more extensive cross-subsidisation of fees across their respective client groups.

· The funding arrangement for OPC is particularly critical at this time because of the enormous losses in the share market.  There may well be a negative return on investments in the next year.  OPC fees will therefore potentially be levied against client capital or at the very least, against very modest investment income.  This will intensify the injustice associated with cross-subsidisation.

· It is not clear how the proposed merger of OPC and PT will impact on the Office of the Public Guardian (OPG).  However, it would appear that it is envisaged that the OPG will also become part of the new superstructure.  The OPG ought to have an activist, human rights oriented culture, and have the structural independence that will allow it to take action against other government agencies if required to secure the rights of persons under guardianship.  The OPG’s position is compromised in these respects under its current structural arrangements.  This is likely to be exacerbated in any merger into a larger bureaucratic superstructure.

Our position:

· PWD is not opposed to reform in this area; reform is critically necessary and long overdue.   However, reform must be comprehensive and have as its central organising principle the human rights of people with disability.

· The current proposal is totally unacceptable. It is likely to result in the entrenchment of current human rights violations, and possibly, in their aggravation.
· In particular, any reforms in this area must achieve:
· Fundamental reform of the Protected Estates Act to provide the basis for individualised, client centred services, organised according to the principle of the least restrictive alternative;

· An end to the current cross-subsidisation of client fees as the basis for the funding of the OPC;

· Substantial public funding for significantly enhanced OPC services to persons on low incomes;

· A detailed legislative basis for a transparent fee structure for OPC fees and charges;

· A structurally independent public guardian;

· A public advocacy function as an alternative to guardianship.

· We call on the NSW Government to refer the proposed merger of the OPC and PT to the Social Issues Committee for Inquiry.  This would ensure that Parliamentarians, government and non-government agencies and people with disability have a clear understanding of the issues at stake in relation to the proposed merger, and that there is a stronger possibility that government will undertake comprehensive and necessary reforms in this area.
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Issue:

· Among its mini-budget initiatives delivered on 11 November 2008, the Government announced an intention to ‘merge Public Trustee NSW and the Office of the Protective Commissioner.’  The budget papers note that ‘the merger is intended to achieve service improvements and minor operational efficiencies.’ The savings resulting from this measure are estimated to be $100,000.00 per annum each year from 08/09 to 11/12.

· In agency level communications with stakeholder groups, the Government has indicated that the merger will require legislative amendment.  These legislative amendments are to be in place for the merger to take effect from 1 July 09.  A committee has been established to identify the necessary legislative amendments, and plan for the merger.  This committee includes the Protective Commissioner and Public Guardian and the Public Trustee.  It is not clear who else is participating in the committee.

Our concerns:

· The proposed merger has been initiated without consultation with key stakeholder groups within government or outside it.  The Protective Commissioner and Public Guardian, and the Public Trustee were informed of the decision to merge their offices on the morning of 11 November 08 (the day of the mini budget).  No consultation whatsoever has occurred with representative groups (or other service providers) for OPC or OPG client groups in relation to the proposal.  Nor has the possibility of such a merger ever been mooted with these groups.  This is in spite of the fact that both the OPC/OPG and the Attorney General have advisory councils which are substantially or exclusively comprised of representatives of these client group interests, whose role it is to advise on issues such as this.

· The legislative and institutional arrangement for supported financial management for persons with decision-making disability is an area of government that requires urgent and comprehensive reform.  The Protected Estates Act 1983, in particular, is in urgent need of modernisation.  Key provisions of the Act are in explicit violation of Article 12 Equal recognition before the law (see Appendix 1) of the United Nations Convention on the Rights of Persons with Disabilities (CRPD), which has recently been ratified by the Australian Government.  Among other things, the CRPD requires that any supported (including substitute) decision-making arrangement is subject to the principle of the least restrictive alternative.  The Protected Estates Act 1983 does not permit the tailoring of orders according to the principle of the least restrictive alternative.  Financial management orders are perpetual (unless terminated or revoked) and must cover the whole of a person’s estate (rather than, for example, just a particular asset in relation to which the person requires assistance).  (There are many other areas of the Act that are also in violation, or which fail to fulfil, CRPD obligations.)

· Various proposals for the reform of the Protected Estates Act 1983 and for the reform and enhancement of institutional arrangements for guardianship and financial management, and for public advocacy for persons with decision-making disability, have been advanced to government by its own agencies and by stakeholder groups over at least the last 10 years, but these proposals have not been acted upon.  Among the proposals not acted on are:

· Fundamental reform of the Protected Estates Act 1983 to establish a framework for

the delivery of individualised, client centred services organised according to the principle of the least restrictive alternative;

· The establishment of a detailed legislative framework for the levying of fees to OPC clients, which would provide for transparency (including transaction-based charging);

· The establishment of a detailed legislative framework for the funding of the OPC which would prevent the funding of the OPC on the basis of the inappropriate cross-subsidisation of client fees (see following);

· The provision of an independent statutory basis (and related institutional arrangement) for the OPG, outside the Guardianship Act 1987. Such changes are necessary to eliminate the conflict of interest inherent in current institutional arrangements (the Minister administering the Guardianship Act 1987 and to which the PG must report under s 80 of that Act is the Minister for Disability Services, who is also responsible for the provision, funding and regulation of disability services).  This change is also necessary to enable the cultivation of an activist, human rights culture within OPG (currently the PG is subject to significant pressure to conform to NSW Health and Department of Ageing, Disability and Home Care  service provision priorities, even if these priorities conflict with clients’ human rights).

· The addition of a public advocacy function to the OPG’s role both to prevent persons with disability unnecessarily being placed under guardianship (where their real need is for advocacy assistance to deal with a particular problem), and to ensure that structural problems identified in the provision of guardianship services can be properly identified to government for action.

· If government now has time to devote attention to this area of public administration, then it ought to deal with the issue comprehensively.  The current merger proposal does not do so.  Moreover, the human rights of clients ought to be the central organising principle for any changes to the area.  Any financial and administrative efficiencies must be achieved in arrangements that respect human rights.

· Historically, the OPC has been funded by levying fees and charges on persons under financial management.  These fees and charges are levied as a percentage of the value of investment assets, are commercially competitive, are capped at $50,000.00 per annum, and are partly tax deductible.  However, over 50% of persons under financial management do not have sufficient funds to pay on a fee for service basis.  They are persons on low incomes.  The only source of income for many in this group is a pension or benefit.  Consequently, services to this group of people have to be ‘cross-subsidised’ 
from the fees and charges levied on asset rich clients.  On the basis of this funding model, the only way to improve financial management services to asset poor clients is to charge asset rich clients more.  

· Asset rich clients obviously can’t be expected to pay more than a commercially accepted rate for their financial management services and there are very good reasons, in some instances, why they should be charged less than commercial rates.  For example, a number of people in this group have been compensated for personal injury.  The amount of compensation they have received has been based on actuarial information that includes a life expectancy forecast.  In fact, due to improvements in medical science, health care, and support services, many compensated persons are living much longer than forecast with the result that their compensation funds are depleting well before their death.  If these individuals are to avoid eventual reliance upon the crisis driven disability support system, measures must be taken to ensure that the life of their compensation fund is extended as far as possible.  OPC fee reductions and waivers are one means of achieving this.

· Asset poor clients currently receive inadequate financial management services from OPC.  Few, if any, have individualised financial plans and budgets specifically tailored to their lifestyle needs and aspirations.  Few clients have regular direct personal contact with OPC staff, and in these circumstances it is impossible for OPC to really know if the person’s assets are being used for their benefit.

· In 2003, the IPART conducted an inquiry into OPC fees and charges.  Although it did not entirely address the issue of OPC institutional funding being based on the cross-subsidisation of client fees, it nevertheless recommended substantial public funding of core OPC services to clients on very limited incomes (such as a pension or benefit).  In 2003 Treasury provided $9million to fund this aspect of service delivery.  This funding was supposed to provide the basis for significant improvements to client services, and at the time, it was envisaged that such public funding would continue.

· However, without any rationale, this funding has been progressively withdrawn since 04/05.  In the current financial year it has been reduced to $2.825million. It appears likely to be cut further in the next year.   In effect, the situation has reverted to the previous inappropriate cross-subsidisation of client fees.  There is no longer the potential to improve client services to asset poor clients.

· In 2008, the IPART conducted another inquiry into OPC client fees and charges.  This inquiry has more directly addressed the issue of cross-subsidisation of client fees as being the basis of the OPC’s funding.  This report has been completed and was provided to the Attorney General at the end of September 08.  It has not yet been publicly released. (The report is under s 9 of the IPART Act so it is up to the Attorney to release it).  

· Although the actual contents of the report are not known, it is understood that IPART has recommended an immediate return to Treasury funding for OPC’s functions in relation to persons with disability on limited income.  This would probably mean an additional $7/8million on top of current year funding and the cessation of the progressive reduction in Treasury funding to the OPC.  

· If this is correct, it would help explain why the merger of the OPC and PT has been included in the mini budget when the projected savings of this initiative are only $100,000.00   Although it is only possible to speculate the motivates for the merger, it does give rise to a concern that the merger is intended to achieve a funding arrangement for the OPC and PT that is based on a more extensive cross-subsidisation of fees across their respective client groups.

· The funding arrangement for OPC is particularly critical at this time because of the enormous losses in the share market.  OPC currently charges clients on a percentage basis for its services.  While the share market has been strong, return upon investments have been in the order of 20-25%.  OPC costs have therefore largely been met out of client earnings through the common fund, with significant investment income still payable to clients.  However, there may well be a negative return on investments in the next year.  OPC fees will therefore potentially be levied against client capital or at the very least, against very modest investment income.  This will intensify the injustice associated with cross-subsidisation.

· It is not clear how the proposed merger of OPC and PT will impact on the OPG.  However, it would appear that it is envisaged that OPG will also become part of the new superstructure.  There is a great risk that this will submerge the OPG in an even larger bureaucratic structure, inhibit its functional independence, and make it even more difficult for it to cultivate the activist, human rights oriented culture that is essential for its effective operation.

Our position:

· We are not opposed to reform in this area of public administration.  In fact, such reform is critically necessary and long overdue.  In this respect, we are not (at this stage anyway) opposed in principle to a possible merger of PT and OPC. However, if there is to be reform in the area it must be comprehensive and have as its central organising principle the human rights of persons with disability.  

· The current proposal is therefore totally unacceptable.  It is likely to result in the entrenchment of current human rights violations, and possibly, in their aggravation.

· In particular, any reforms in this area must achieve:

· Fundamental reform of the Protected Estates Act to provide the basis for individualised, client centred services, organised according to the principle of the least restrictive alternative;

· An end to the current cross-subsidisation of client fees as the basis for the funding of the OPC;

· Substantial public funding for significantly enhanced OPC services to persons on low incomes;

· A detailed legislative basis for a transparent fee structure for OPC fees and charges;

· A structurally independent public guardian;

· A public advocacy function as an alternative to guardianship.

· We call on the NSW Government to refer the proposed merger of the OPC and PT to the Social Issues Committee for Inquiry.  This would ensure that Parliamentarians, government and non-government agencies and people with disability have a clear understanding of the issues at stake in relation to the proposed merger, and that there is a stronger possibility that government will undertake comprehensive and necessary reforms in this area.

· The terms of reference for such an enquiry should be based on the following:

To inquire into the proposed merger of the Public Trustee NSW and the Office of the Protective Commissioner:  In particular,

· To examine any changes that may be required to the Protected Estates Act to give effect to such a merger, and to ensure that NSW legislation in this area conforms with fundamental human rights;

· To examine the client fee structure that is proposed under any such merger, with particular regard to those measures that will ensure an end to the cross-subsidisation of client fees as the basis for institutional funding of OPC services;

· To examine appropriate future legislative and institutional arrangements for the Office of the Public Guardian.

Further information: 

Therese Sands

Executive Director, Leadership Team

People with Disability Australia

PO Box 666

Strawberry Hills NSW 2012

Phone:  02 9370 3100

Toll Free:  1800 422 015

Fax: 02 9318 1372

TTY:  02 9318 2138

TTY Toll Free:  1800 422 016

Email:  thereses@pwd.org.au
Endorsed by:

NSW Disability Discrimination Legal Centre

Intellectual Disability Rights Service

Appendix 1

UN Convention on the Rights of Persons with Disabilities

Article 12 - Equal recognition before the law

1. States Parties reaffirm that persons with disabilities have the right to recognition everywhere as persons before the law.

2. States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life.

3. States Parties shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity.

4. States Parties shall ensure that all measures that relate to the exercise of legal capacity provide for appropriate and effective safeguards to prevent abuse in accordance with international human rights law. Such safeguards shall ensure that measures relating to the exercise of legal capacity respect the rights, will and preferences of the person, are free of conflict of interest and undue influence, are proportional and tailored to the person's circumstances, apply for the shortest time possible and are subject to regular review by a competent, independent and impartial authority or judicial body. The safeguards shall be proportional to the degree to which such measures affect the person's rights and interests.

5. Subject to the provisions of this article, States Parties shall take all appropriate and effective measures to ensure the equal right of persons with disabilities to own or inherit property, to control their own financial affairs and to have equal access to bank loans, mortgages and other forms of financial credit, and shall ensure that persons with disabilities are not arbitrarily deprived of their property.
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